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JURISDICTION AND NATURE OF PROCEEDING
This is an appeal from a conviction entered by a jury empaneled by Judge Roger S. Dutson,
judge of the Second District Court in Weber County to one count of Possession of a Controlled
Substance, a Third Degree Felony in violation of U.C.A. §58-37-8 (1953, As Amended).
Jurisdiction to hear the above-entitled appeal is conferred upon the Utah Court of Appeals
pursuant to U.C.A. § 78-2a-3(2)(e) (1953, as amended) and Rule 26 of the Utah Rules of Criminal
Procedure.

STATEMENT OF ISSUES PRESENTED ON APPEAL
AND STANDARD OF REVIEW
POINT I -

The Trial Court Committed Reversible Error When it Failed to Suppress

Evidence Seized as a Result of an Illegal Search of the Defendant's Person.

1

Standard of Review
In reviewing a trial court's determination that reasonable suspicion justified a Fourth
Amendment search or seizure, two different standards of review are used. The trial court's factual
findings underlying its decision to grant or deny a motion to suppress evidence are examined for clear
error. Whether the facts as found give rise to reasonable suspicion is reviewed non-deferentially for
correctness. State v. Pena. 869 P.2d 932, 935-36 (Utah 1994)
Citation to the Record
The Defendant properly filed a Motion to Suppress the evidence and an evidentiary hearing
was held on the Motion on May 21, 1997. (Suppression pp. 25-47)

CONSTITUTIONAL PROVISION. STATUES AND RULES
United States Constitution. Amendment IV
The right of the people to be secure in their persons, houses, papers, and effects, against unreasonable
searches and seizures, shall not be violated, and no Warrants shall issue, but upon probable cause,
supported by Oath or affirmation, and particularly describing the place to be searched, and the
persons or things to be seized.

Utah State Constitution^ Article 1. Section 14
The right of the people to be secure in their persons, houses, papers and effects against unreasonable
searches and seizures shall not be violated; and no warrant shall issue but upon probable cause
supported by oath or affirmation, particularly describing the place to be searched, and the person or
thing to be seized.
U.C.A. §77-7-16
A peace officer who has stopped a person temporarily for questioning may frisk the person for a
dangerous weapon if he reasonably believes he or any other person is in danger.

2

STATEMENT OF THE CASE
This is an appeal from a conviction of one count of Possession of a Controlled Substance, a
Third Degree Felony in violation of U.C.A. §58-37-8 (1953, As Amended). The Defendant, Sergio
Hernandez, was sentenced to serve a term of zero to five years in the Utah State Prison. Prior to
trial, Mr. Hernandez moved to have evidence seized as a result of an illegal search suppressed from
his trial. The trial court denied the motion.
Mr. Hernandez now appeals his conviction based upon the trial court's failure to suppress the
unlawfully obtained evidence.

STATEMENT OF FACTS
On April 17, 1997, Officers Norm Hall and Jeff Clark were on patrol in the area of 25th Street
and Lincoln Avenue in Ogden, Utah. (Preliminary pp. 4, 18) The officers had previously been
informed that transient type Hispanics were selling narcotics in that area. (Preliminary pp. 5, 11) On
the 17th, the officers observed Mr. Hernandez and another Hispanic male stop and talk to a white
male, later identified as Mr. Ballard. (Preliminary pp. 5, 11) As the officers watched, Mr. Hernandez
took something out of his right pocket and handed it to Mr. Ballard. The officers saw money
exchange hands, but were unable to identify what the other object passed was. (Preliminary pp. 5,
13, 19) Mr. Ballard then placed something in his right pocket. At that time Mr. Hernandez and the
other Hispanic male walked off.
|

Based upon their observations and belief that a drug transaction had occurred, the officers

made contact with Mr. Ballard. Mr. Ballard indicated that Mr. Hernandez had owed him a dollar
and had just gave him fifty cents of that money. (Preliminary p. 20) Mr. Ballard produced some
3

change out of his right pocket. (Preliminary p. 6) The officers did not question or search Mr. Ballard
further.

Instead the officers caught up with Mr. Hernandez to see if he would talk to them.

(Preliminary p. 7) Officer Hall asked Mr. Hernandez if he had any I.D. or weapons on him. Mr.
Hernandez stated that he did not have any weapons and proceeded to empty his pockets.
(Preliminary pp. 7, 22)
Officer Hall could still see a bulge in the Mr. Hernandez's pocket and asked what else was
in there. Mr. Hernandez stated that he did not have anything else. (Preliminary pp. 8, 22) Officer
Hall reached and grabbed at the Defendant's pocket to determine what the object was. (Preliminary
p. 8) Officer Hall immediately recognized the object as a plastic film canister. Officer Hall reached
in Mr. Hernandez' pocket and seized thefilmcanister, removed the lid of the canister and found eight
packages of a white powder substance, later identified as cocaine (Preliminary p. 9)
Prior to trial, Mr. Hernandez moved to have the evidence found in thefilmcanister suppressed
from his trial. The trial court denied the Defendant's motion. A jury found the Defendant guilty of
possession of a controlled substance on June 5, 1997. (Trial p. 69) The Defendant was sentenced to
serve a term of zero to five years in the Utah State Prison. (Trial p. 70)

SUMMARY OF ARGUMENT
The trial court committed error when it failed to suppress evidence found as the result of an
illegal search of the Defendant. The officers did not have a reasonable articulable suspicion that the
Defendant was armed and dangerous justifying a Terry frisk, and the State failed to demonstrate that
afilmcanister found on the Defendant's person constituted contraband as required by the "plain feel"
doctrine. Based upon the foregoing, the officers' intrusion violated the Defendant's constitutional

4

right to be

fire

m unreasonable searches and seizures. The trial court's failure to suppress the

evidence requires this Court to reverse the Defendant's conviction of possession of a controlled
substance.
ARGUMENT
POINT I
THE TRIAL COURT COMMITTED REVERSIBLE ERROR
WHEN IT FAILED TO SUPPRESS EVIDENCE SEIZED
AS A RESULT OF AN ILLEGAL SEARCH OF
THE DEFENDANT'S PERSON
Amendment IV of the United States Constitution and Article I, Section 14 of the Utah
Constitution guarantee all persons the right to be free from unreasonable searches and seizures. The
fruit-of-the-poisonous-tree doctrine, as enunciated in Wong Sun v. United States. 371 U.S. 471, 484,
9 L. Ed. 2d 441, 83 S. Ct. 407 (1963), requires the exclusion at trial of evidence obtained through
a violation of the Fourth or Fifth Amendments. The drugs seized from Mr. Hernandez's person were
obtained as a result of an unreasonable search, thus requiring exclusion.
The trial court erred in finding that the drugs were lawfully seized. The trial court should
have suppressed the evidence based upon unlawful search of the Defendant's person. In the
alternative, the trial court should have suppressed the evidence based upon the fact that the "plain
feel" doctrine does not justify an additional search of an item that is not contraband.

A.

Unlawful Frisk
In Terry v. Ohio. 392 U.S. 1, 88 S. Ct. 1868 (1968), the Supreme Court established an

exception to warrant less search. Under Terry, an officer may frisk of a person for dangerous
weapons if a the officer reasonably believes that a suspected criminal is armed and dangerous. A
5

Terry frisk is "a carefully limited search of the outer clothing*of such persons in an attempt to
discover weapons which might be used to assault [the officer]." IdL at 30, 88 S. Ct. at 1884-85. The
officer must limit such frisks to a search for dangerous weapons. Id at 16 n. 12, 88 S. Ct. at 1877
n.12.
Utah has codified a Terry stop and frisk: "A peace officer who has stopped a person
temporarily for questioning may frisk the person for a dangerous weapon if he reasonably believes
he or any other person is in danger." U.C.A. § 77-7-16 (1953, As Amended).
In interpreting whether reasonable suspicion, the Courts have consistently held that in
determining reasonableness, "the issue is whether a reasonably prudent man in the circumstances
would be warranted in the belief that his safety or that of others was in danger." 392 U.S. at 27. See
also Adams v. Williams. 407 U.S. 143 (1972); Sibron v. New York. 392 U.S. 40 (1968); State v.
Cole. 674 P.2d 119 (Utah 1983); State v. Rocha. 600 P.2d 543 (Utah 1979); State v. Lopes. 552
P.2d 120 (Utah 1976).
In this case, the State failed to show that the officers had a reasonable belief that the
Defendant was armed and dangerous. Nothing the Defendant did, by way of conduct, attitude, or
gesture, suggested the presence of a weapon. The officers sole reason for suspecting a weapon was
their belief that a drug transaction transpired. When asked if he believed Mr. Hernandez had a gun,
Mr. Hall stated "Well, if I believed - 1 thought it was a drug deal. A lot of narcotics buys, and people
selling are carrying weapons." (Preliminary p. 16) At no time did Officer Hall or Officer Clark
express any articulable reason that they suspected this Defendant of carrying a weapon. They only
had an unsubstantiated belief that the Defendant may have been selling drugs and therefore was
armed. This does not rise to a level of reasonable suspicion required to justify a Terry search.
6

The trial court clearly erred in denying the motion to suppress because the fac:s io not
support a reasonable suspicion that defendant was armed and dangerous. The only facts articulated
by Officer Hall and Officer Clark were that (1) they had been informed that transient type Hispanics
were selling narcotics on the street (Preliminary 5); (2) they observed what they thought to be a drug
transaction between Mr. Hernandez and Mr. Ballard; (3) Mr. Hernandez emptied the contents of his
pocket and still had a bulge in his pocket; (4) Mr. Hernandez stated that he had nothing else in his
pocket. None of these factors, either singly or in the aggregate, rise to a reasonable suspicion that
the Defendant was armed and dangerous thereby justifying a weapons search.

B..

Plain Feel Doctrine
Assuming that this Court finds that the officers were justified in conducting a Terry frisk on

the Defendant, this Court must find that the trial court committed error by finding that the officers
were justified in removing a 35 mm film canister from the Defendant's pocket and searching its
contents.
The "plain feel" doctrine adopted by the Supreme Court in Minnesota v. Dickerson. 508 U.S.
366, 124 L.Ed. 2d 334, 113 S.Ct. 2130 (1993) has never been examined by the appellate courts in
this jurisdiction.
In Dickerson. the Supreme Court reasoned that if "a police officer lawfully pats down a
suspect's outer clothing and feels an object whose contour or mass makes its identity immediately
apparent, there has been no invasion of the suspect's privacy beyond that already authorized by the
officer's search for weapons; if the object is contraband, its warrant less seizure would be justified.
Id. at 375-376.
7

In this case, the officer felt a film canister in the Defendant's pocket. The officer is only
authorized to seize the object without a warrant if it is contraband. Since there is nothing inherently
illegal about a film canister, the officer was not justified in seizing the canister and conducting an
additional search of its contents. In deciding a case similar to the one at bar, the Texas appellate
court held that a film canister was not contraband per se, and therefore was inadmissible under the
"plain feel" doctrine. Campbell v. Texas. 864 SW 2d, 223.
This Court should adopt the rationale of the Texas appellate court and determine that a film
canister is not contraband justifying a warrant less search and seizure.

CONCLUSION
Based upon the foregoing, it is obvious that the trial court committed reversible error by
failing to suppress the evidence found in the film canister. The evidence was found as a result of an
illegal Terry frisk of the Defendant's person. Even assuming that the Terry frisk was legal, there is
nothing inherently illegal about a film canister. Therefore, the officers were not justified in seizing
the canister and searching its contents. All of the evidence should have been suppressed as it was
"fruit of the poisonous tree".
RESPECTFULLY SUBMITTED this 3 ^ d a y of November, 1997.

James M. Ketallick
Attorney for Appellant
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Addendum "A"
Preliminary Hearing held April 28, 1997

THE COURT:
MR. PARMLEY:
THE COURT:

We will call Officer Hall.
All right.

The Court will accepc the

stipulation for purposes of this hearing.

And, Officer Kail,

if you will raise your right hand and be sworn, please.
NORMAN HALL
called as a witness, and having been first duly sworn, was
Q

9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

II

i| examined and testified as follows:
DIRECT EXAMINATION
BY MR. PARMLEY:
Q

Tell us your name, please, and your occupation.

A

Norman Hall, Police Officer for Ogden City Police

Department.
Q

Were you on duty April 17th about 5:00 p.m.?

A

Yes, I was.

Q

Was that in the area of 25th Street and Lincoln?

A

Yes.

Q

What were you doing at that location, Officer Hall?

A

Officer Clark and I were patrolling that area, going)

down the sidewalks on our police bikes.
Q

Would you tell us what, if anything, unusual you

observed at that time?
A

We observed the Defendant and another Hispanic had

stopped to talk to two white male individuals in front of the
Marion Hotel.

We had been watching this area carefully

1

because we had been getting word from the Marion Hotel manager

2

and several people on the street that transient type Hispanicq

3

were selling narcotics on the street.

4

As we watched them, they stopped and talked.

I saw the

5

Defendant take something out of his right pocket and hand it

6

to the right hand of--I later identified the white guy was Mr

7

Ballard.

8
9
10

Q

13
14
15
16
17
18
19
20
21
22
23
24
25

What was it about this exchange that drew your

attention to it?

What was there about this that caught your

eye?

11
12

Whatever it was.

A

Well, we saw some money in one hand change hands.

We didn't know what the object was.
Ballard shoved into his pocket.

What they handed, Mr.

To me, it looked like a drug

buy.
Q

Did you see both the money and some other object?

A

I didn't see the object they passed.

I saw the

money they passed.
Q

Okay.

Did you see hands exchanging something other

than the money?
A

Right, I saw hands exchanging.

And whatever he

handed Mr. Ballard, he put it in his pocket.
Q

All right.

So you saw money actually change hands.

And you saw something else exchanged?
A

Yeah, right.

they made the exchange.

We were just crossing Lincoln when

1
2

All right:.
hi

pocket?

3
4

5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

And Mr. Ballard ycu said pui something

Correct.
2

Appeared to put something in his pocket.

You said

st a minute ago that that appeared consistent with what you
;served with drug exchanges in this area?
A

Yeah, I made several drug arrests on 25th Street in

the parking lots where the exchange has been made and sold
there.

I probably made over a hundred just right from in that]

area the last couple of years.
Q

What did you do after you had seen that?

A

Well, the Defendant and his friend walked--they

were--they talked.

They conversed.

they walked off westbound.
stood there.

They looked at us, and

Mr. Ballard and another gentleman

We stopped and talked to Mr. Ballard first.

And Mr. Ballard explained Mr. Hernandez just owed him
some money from St. Anne's.
he owed him a dollar.

He had stayed at St. Anne's and

And he pulled some money out.

didn't pull it out of the right pocket.

But he

He pulled it out of

the left pocket, and pulled out some change.
Q

Now, which pocket was it on Mr. Ballard where you

had seen him take whatever it was that Mr. Hernandez had
handed him?
A

It went into his right pocket.

Q

All right.

1
2

A

The money he pulled out, Mr. Ballard pulled out, waq

out of his left pocket.

3
4

Q

What did you do then at that point, Officer?

A

Jeff and I talked to Mr. Ballard for a minute.

It

5

was obvious that, you know, we didn't know what--for sure--I

6

mean I was pretty--I thought maybe it was a drug deal.

7

couldn't prove anything.

8

two Hispanic gentlemen will talk to us or not.

9

Q

All right.

10

A

We went down.

11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

cross Wall.
talk to him.

I

He said let's go down and see if the|

How did you go about that?
They were waiting for the light to

So we got off our bikes and asked if we could
I asked the Defendant do you mind if we talk to

you.
Q

Tell us exactly how you approached them.

A

We got off our bikes and went up to them.

standing there.

They wer^

Actually, they weren't facing Wall.

were facing south.

They

I said do you mind if we talk to you about)

your money transaction with your friends up the street?

He

just shrugged his head and said sure.
I asked him do you have any weapons or do you have any
I.D. on you?

He said no, he didn't have any weapons.

started pulling everything out of his pants pockets.

He
He

pulled some change out, pulled his wallet out of his left rear|
pocket.

Pulled some toilet tissue out of his left front

pocket.

But I could still see a bulge in his left front

1
2
3
4

ket.
~hing.

7
8

Had he given you identification at that time?

A

No, he was just holding everything in his hands.

Q

All right.

A

And at that time he hadn't given me his wallet.

stuff.

12

14

Q

He

was holding a bunch of stuff, his change and his wallet and

11

13

And he said I

.\ave nothing else in my pocket.

6

10

He said |

I said I could still see something in your pocket.

;u have a pretty good bulge in your pocket.

5

9

I asked him what else he had in his pocket:.

But he hadn't given me anything yet.

Q

All right.

A

And then I asked him again what do you have in your

pocket.

And he said nothing.

He had a wadded up toilet paper}

that he shoved back into his left pocket.

I think he was

15

trying to hide what was in his left pocket at that time.

16

could still see the big round bulge in it.

17

outside of the pocket, I reached and grabbed to feel what it

18

was.

19
20
21
22
23
24
25

I

So I just—on the

Q

And why did you do that at that time?

A

To see if it was a weapon.

To make sure what he hac|

in his pocket.
Q

And when you felt the bulge, did you recognize what

it may be?
A

Yeah, I recognized it.

It was a plastic--

Q

How is it you recognized it?

1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

A

Well, I have taken a lot of plastic film canisters

off of a lot of other people who deal in narcotics.

Plus I

have a lot of them myself because I shoot a lot of film
myself.

I know what a plastic film canister is.

I have a lot}

of them.
Q

What is your experience with film canisters and

narcotics?
A

I would say probably at least 95 percent of the tim^

if I find a film canister, it is either empty or got residue
in it, or it has got some narcotics in it.
Q

What did you do when you felt that bulge and

recognized it as a film canister?
A

I asked him again what he had in his pocket.

said nothing.

He reached in his hand.

I thought--it looked

like to me he was going to take the lid off.
a lid, I could feel the lid.

He

I know there wa^

You could feel the outside of

the lid on the top of the thing.

I reached down in the pocket)

down towards past the toilet paper and I just reached in and
finally took it out of his pocket.
Q

You reached in and took it?

A

I reached in and took it out of his pocket.

Q

And what did you discover when you removed it from

his pocket?
A

I opened the lid, and there were eight individually

wrapped packages of white powdery substance.

What they do is

they cut a round piece of plastic out, put the cocaine in it, j
twist it, and seal it with something hot.

They seal -hej

plastic so it is wrapped.
Q

Did each of the eight contain the white pcw-.sry

substance?
A

Yes, it did.

Q

Have you seen in your experience-MR. GRAVIS:

Your Honor, for purposes of Preliminary

Hearing I will stipulate in his experience he has seen drugs
packaged like that.

And he won't have to testify to that.

THE COURT:

Are you willing to accept that

stipulation, counsel?
MR. PARMLEY:

Basically what I wanted was his

opinion individually packaged in that manner is consistent in"
his opinion with distribution.
THE COURT:

Okay.

Are you willing to accept that

stipulation?
MR. GRAVIS:

For purposes of Preliminary Hearing,

yes.
THE COURT:

very well.

The Court will accept the

stipulation also.
MR. PARMLEY:
THE COURT:

Then that's all we have.
Okay.

Cross.

CROSS-EXAMINATION
BY MR. GRAVIS:
101

1

Q

2

place.

3

5

7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

You said you observed the transaction taking

You were--where at on Lincoln--where were you at when

you first observed it, the man was talking to Mr. Ballard?

4

6

Yeah.

A

We had just passed the Kokomo westbound.

Q

Okay.

A

No, not even a hundred feet.

Q

Okay.

So you were what, two or three hundred feet

away?

Now you and Officer Clark had received

reports that Hispanics or illegals were dealing drugs,
correct?
A

That's correct.

Q

What physical description did you get?

A

Just transient type looking Hispanic males.

Q

How many transient type that look exactly the same

do you routinely see on 25th Street in the area of Lincoln?
A

We see several.

Q

Several, okay.

So there was no--nothing particular

about Mr. Hernandez, other than he was Hispanic, looked like a)
Hispanic male.

You see him.

You see him talking to Mr.

Ballard.
Now at that point in time all you see is him reaching in
his pocket, take something out and handing it to Mr. Ballard,
correct?
A

Yeah.

Well, he is handing something.

is also handing something.

Mr. Ballard

And Ballard is handing him money.
Ill

1

2

3
4
5
6
7
8
9
10

Q

Now you say Ballard is handing him money?

A

I wasn't sure.

Q

Well, you saw--whose hand did you see the money in? !

A

Ballard's hand.

Q

Okay, Ballard stuck his hand--what kind of money di4

I could see the money in :r.= ir hand.;

you see?
A

I saw green.

To me it is bills. All Ballard showe4

me was change.
Q

Now you went back and talked to Ballard again later,

correct?

11

A

Jeff Clark did.

12

Q

Okay, you didn't.

13

A

I didn't talk to him.

Q

Did you ever find any bills on Mr. Ballard?

15

A

I didn't talk to--

16

Q

Okay.

17

A

Mr. Ballard.

Q

When you talked to Mr. Ballard the first time, he

14

18
19
20
21
22
23
24
25

j

I didn't.

said Mr. Hernandez owed him some money, and owed him a dollar
But he only had fifty cents, and gave him fifty cents, right?
A

That's what he said the first time, right.

Q

Also in your report you said he pulled the money out)

of his pocket.

In fact in your report you didn't say which--

what--in your report you didn't say which pocket you saw Mr.
Ballard put the money in, is that correct?
12I

1
2
3
4

A

I didn't, no, not in my report.

his left pocket.
left hand.
Q

I know he put it iri

That's where he pulled it out of with his

He pulled it out of the left pocket, the change.
Where did he put the money Mr. Hernandez gave him?

5

How do you know he put it in his right pocket instead of his

6

left pocket.

7
8
9
10

A

It was too small to see what he handed Mr. Ballard.

right pocket..
Q

15
16
17
18
19
20
21
22
23
24
25

Okay.

Now at that point do you stop and talk to Mr.

Ballard, or just Officer Clark?

13
14

I didn't

see any money--what the object was Mr. Ballard put in his

11
12

Whatever he handed Mr. Ballard was--we didn't see.

A
Jeff.

Clark did.

I was just a side bailer.

I was on the left of Jeff.

I was beside

Jeff was at his bike.

He

was talking to Ballard.
Q

So you were there at that time.

You heard what Mr.

Ballard had to say?
A

Yeah.

Q

So you went up and talked to Mr. Hernandez, correct?)

A

That's correct.

Q

And he pulled a lot of items out of his pocket,

correct?

And you still saw something in his pants pocket.

What did it look like when you saw it, the bulge in his
pocket?
A

Something big and round.
13

3

Q

Something big and round.

How big?

A

Oh, it was pretty good--I don't know, whatever--

this big around, sticking up, bulging out of his pocket.

I

4
can't-5
6
7

Q

What kind of pants did he have on?

A

These tan, like a tan--they are big, bulky type

pants.

8
9

But they were tan pants.

Q

So was it tight or loose on him?

A

It was loose.

Q

And you talked--and those pants are over in the--I

10
11
imagine that's what he was wearing when he was booked into
12
jail?
13
A

Pardon me?

Q

That's what he was wearing when he was booked into

A

That's correct.

Q

Okay.

14
15
jail?
16
17
You saw this bulge.

How big a bulge was it?

18
Was the pants fitting tightly or loosely?
19
A

No, they were loose.

They were loose.

They were

20
loose pants.

Probably a lot baggier than yours.

And big,

21
bulky, baggie pockets.

I mean you could still see a bulge in

22
it.

To me it would have to be pretty big.

23
Q

Now, a film canister is about an inch and a half

24
long and about, oh, three quarters to an inch in diameter?
25
A

No, they are bigger than that.

Probably about, oh,
14)

1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16

an inch and three quarters in diameter.
inches long, some of them.
Q

A

21
22
23

It was 35 millimeter.

like a Kodak film canister.

Was it 35

It wasn't like a--it is more

If you get Fuji film, there is

these really small white ones.
Q

Are these black?

A

This is a big gray, black type.

Q

Black type.

A

Pardon?

Q

Do you have it with you, the film canister?

Do you have it with you?

Do you

have it?
A

Do Imhave it with me?

Q

Yes.

A

No.
THE COURT:

18

20

What size of film canister was this?

millimeter?

17

19

Probably two or threq

MR. GRAVIS:

Would this help, Mr. Gravis?
Well, that's not the same size either.

Q

You said you could see this bulge?

A

Right.

Q

And what exactly did the bulge appear to be?

A

Something round.

And you know, fairly long.

I meainj

I don't know if I am looking at the end of it or side, or

24
what.
25
Q

You say fairly long.

How long did it appear to be?

1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18

A
head.

Probably--well, locking, I think I was le-i.cing at
The cap of it was sticking out.

Q

Explain when you said it was sticking out, where wag

it sticking out?
A

Well, you could see it was the round part of the caxj

sticking out.
Q
A

But you couldn't-Twisted in there or what.

Q

Twisted this way?

A

It wasn't twisted this way, but sideways.

You coulcj

see something round like this.
Q

Okay.

Did you have any idea what that could be?

A

Did I?

No, not until I grabbed it and felt it.

Q

But what did it appear to be before you grabbed it

and felt it?
A

Could have been a gun as far as I know.

It could

have been a small caliber gun, with a pair of pants like that
Q

Did you have any reason to believe Mr. Hernandez had)

19
a gun?
20
A

Well, if I believed—I thought it was a drug deal. S|

21
lot of narcotics buys, and people using and selling are
22
carrying weapons.

That's why I--

23
Q

Actually, did you believe Mr. Hernandez had a gun

24
when you saw that bulge?
25
A

Yeah, I thought possibly it might be a gun.
161

Q

You thought possibly it might be a gun, okay.
MR. GRAVIS:
THE COURT:

I have nothing further.
Redirect?

MR. PARMLEY:
THE COURT:
you.

No other questions, your Honor.
You may stand down, Officer Hall.

Is there a stipulation as to this person's identity?
MR. PARMLEY:

8

||

9

THE COURT:

There is not.

We got carried away with the

MR. GRAVIS:

11

I will stipulate to the identification,

this is the same person.

12

THE COURT:
II

For purposes of the Prelim?

MR. GRAVIS: Y e s .

14

THE COURT:

15

MR. PARMLEY:

16

THE COURT:

17
18
19
20
21
22
23
24
25

I can--

stipulations, and I didn't know if that was at issue or not.

10

13

ThanPj

You will accept that?
Yes.
Okay.

MR. PARMLEY:

No, your Honor.

MR. GRAVIS:
THE COURT:

Anything else, Mr. Parmley?

Call Officer Clark.
Okay.

MR. PARMLEY:

Can Officer Hall stay where he is the

primary officer in this case?
MR. GRAVIS:
THE COURT:

I have no objection.
You can stay.
JEFF CLARK

called as a witness, and having been first duly sworn, was
17!

1

examined and testified as follows

2

DIRECT EXAMINATION

3

BY MR. GRAVIS

4
5
6
7

Q

State your full name for the record.

Q

Jeff Clark, Ogden City Police Officer.

Q

And drawing your attention to the 17th of April thi^

year, were you so employed?

8

A

Yes, I was.

9

Q

And drawing your attention to approximately I

10

believe it is 5:00 o'clock that day, were you on duty?

11

A

Yes, I was.

12

Q

And where were you at?

||

A

25th and Lincoln.

11

Q

Okay.

13

15

exactly where were you at?

16

A

17

and Lincoln

18

Q

19
20

Where--now when you first saw the Defendant,

Lincoln.
A

I was on my bike crossing the intersection of 25th

All right, crossing the intersection of 25th and
And what did you observe?
I saw several white males standing against the

21

Marion Hotel along the sidewalk on the south side in the 10 0

22

block.

23

westbound in front of the Marion on the south side in the 100

24
25

I saw two Hispanic males, transient type, walking

block.
Q

Okay.

What did you see--what did you observe after
181

1
2
3
4

that?
A

I saw one of the white males standing against the

Marion take his back off the Marion and step towards the two
Hispanic transient type walking westbound.

The Hispanic

5

wearing the plaid flannel, which would be Sergio Hernandez,

6

was the closest to the individual standing against the wall.

7

The individual standing against the wall reached out as if he

8

was talking to the suspect Hernandez.

9

hand quickly into his pocket.

And Hernandez put his

He pulled it out and handed hinj

10

something.

11

grasped it, put it in his pocket.

12

Hispanic transient type continued westbound on 25th Street.

13
14
15
16
17
18
19
20
21
22
23
24
25

The male standing against the Marion took it,
And Hernandez and the otheij

Q

Could you tell what the item was?

A

No.

Small enough that it could be concealed within

the palm of a hand.
Q

Okay.

It was concealed within the palm of the hand?]

A

Yes.

Q

You couldn't see what it was?

A

No.

Q

Okay.

Did you see Mr. Ballard hand the Defendant

anything?
A

Excuse me?

Q

Did you see Mr. Ballard hand the Defendant anything?)

A

At that time, I wasn't sure who was handing who

what.
19|

1
2
3
4
5
6
7

Q

So you j u s t saw one exchange.

You d i d n ' t s~-e two

exchanges?
A

Right.

Q

Okay.

A

Myself and Officer Hall, we rode up to Mr. Ballard,

Then what did you do?

who was the individual that we identified that stepped out and
exchanged with Mr. Hernandez, and stopped and asked him do yo\4

8

know this person.

9

We both live down there.

He said yes, I know him from St. Anne's.
We said what changed hands?

10

Mr. Hernandez owed me money.

11

dollar.

12

Hernandez said he didn't have the dollar, I only have

13

approximately fifty cents in change.

14

Hernandez gave me. And standing there talking to him--

15
16
17
18
19
20
21
22
23
24
25

Q

We said how much?

He said

He said a

I asked him if I could have my dollar back.

And that's what

Now, what pocket did you see Mr. Ballard put the

money--put the object in that Mr. Hernandez gave him?
A

I wasn't in a position to see clearly.

I was

against the building, probably almost in a direct line of Mr
Ballard.

Like I said, there were several other individuals

standing against the side of the building also.

I am not sure)

exactly, exactly which hand.
Q

Okay.

Did you ask Mr. Ballard--did Mr. Ballard shovj

you any money?
A

Yeah, he reached into his pocket and pulled out a

handful of change, which appeared to be more than fifty cents.
2 CI

1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22

Q

Okay.

What pocket did he pull that out of?

A

Let's see, it would be his right side.

Q

Pulled it out of his right pocket?

A

I am not sure,

Q

Which pocket--which pocket do people normally carry

I am just--

change money in?
A

I normally carry it in my right pocket because I am

right handed.
Q

Did you have an opportunity to talk to Mr. Ballard

again later?
A

Yes.

Q

Did he show you any money out of any different

pocket?
A

No.

That was all the money in his pockets.

Q

Okay.

A

On his person, in that pocket.

Q

Okay.

Now after you talked to Mr. Ballard, did you

go with Officer Hall when you stopped the Defendant?
A

Yes.

Q

Okay.

And you stopped the Defendant and the

Defendant pulled various items out of his pocket, is that
correct?

23
A

That's correct.

Q

And after he had pulled those items out of his

24
25
pocket what did you see, if anything?

A

First of ail, I couldn't see his pocket.

Like I

described/ he had a black and white, large, oversized flannel
shirt over a T-shirt.

And that covered his waist and his

pockets.
Q

Okay.

So after he pulled everything out of his

pockets, could you see his pockets?
A

Yeah, once the items starting coming out, I did see

a large bulge in one of his pockets.
Q

And what did that bulge appear to be?

A

He pulled out a large wad of tissue paper.

And

while holding that tissue paper, he still had another large
bulge in his pocket.
Q

What did that bulge appear to be?

A

It was a large round container, canister type.

Q

What's what it appeared to be when you were looking

at his pockets?
A

Yes.

That's the only thing I could think that it-

would look like for sure.
Q

Okay.

Round.

So it appeared to be a canister type

something, is that correct?
A

Right.

Q

Didn't appear to be a weapon?

A

All I can say, it was large, round.

whether it was a canister or weapon.
Q

I don't know

I couldn't tell.

It appeared to be a canister in your mind, right?
2

1

A

2

No, not for sure.

The reason why I say canister is

because when he was patted down and I touched it, that's what

3

it felt like.

4

Q

Okay.

5

A

Once it was pulled out of the pocket, right.

6

Q

Do you ever carry film canisters around with you?

7

A

No, I don't.

8

Q

Nothing illegal about carrying a film canister,

9

right ?

10

A

11

Commonly it is carried by people that possess

narcotics and transport them.

12
13

That was a film canister, right?

II

Q

Also carried by people who take pictures, right?

A

Sure.

14

MR. GRAVIS:

15

MR. PARMLEY:

16

THE COURT:

17

I have nothing further.

No other questions.
You may stand down, Officer, thank you,

Any other witnesses, Mr. Gravis?

18

MR. GRAVIS:

19

THE COURT:

20

Okay.

All right.

No, your Honor. We will submit it.
All right.

Mr. Parmley?

Would you please explain to Mr. Hernandez, at]

21

least based on what I have heard, while there may be other

22

issues that can be addressed, I am satisfied there is

23

sufficient probable cause to order him held for trial on the

24

matter.

25

I assume, counsel, you will go back and get a date from
23|

1
2
3

Judge Dutson.

MR. GRAVIS:

6
7

THE COURT:

10
11
12
13
14
15

Okay, you will make a copy of the tape

for the Public Defender's office.

I assume either Melissa or

Heather will be over to take that up.
Anything else?

8
9

Yes, I would just let the Clerk know I

will be wanting a copy of the transcript of this hearing.

4
5

And if you need to file any kind of Mc~ions--

The State want a copy?

MR. PARMLEY:
All right.
adjourned.

(Inaudible.)

With that then, this matter will be

And if you will take it back, Judge Dutson will b^

able to get it on--do you want to go ahead with the
arraignment, or do it all before Judge Dutson?
MR. GRAVIS:
THE COURT:

Do it all in front of Judge Dutson.
Very well.

Deputy, if you will take thej

original file back down, they will need that.

16
17
18
19
20
21
22
23
24
25
24

Addendum "B"
Suppression Hearing held May 21, 1997

1
2
3
4
5
6
7
8
9

THE COURT:
may proceed.

Mr. Gravis, this is your Mccicn.

You

Is the Defendant here?

THE CLERK:

For the record, State vs. Sergio

Hernandez, case number 971900515.
MR. GRAVIS:
che State's burden.

Your Honor, it is my Motion, buc it is

They have the burden to prove by a

preponderance of the evidence that the search was legal.
THE COURT:

Do you want them to proceed firsc?

MR. GRAVIS:

Yes, your Honor.

10

THE COURT:

11

MR. PARMLEY:

All right, then the State may proceed.
Your Honor, we have broken our

12

arguments into three parts as outlined in our brief opposing

13

the Defendant's Motion to Suppress.

14
15
16
17
18
19
20
21

THE COURT:

party anticipate calling any witnesses, presenting any
additional evidence, or do you intend to submit--the Court has!
reviewed the file in this matter and has heard the case of the)
Preliminary Hearing as it relates to the testimony of Officer
Hall and Officer Clark, I believe.

24
25

And that tape then has

been given to the Clerk, that I listened to.
Go ahead and proceed then.

22
23

Before we get into that, does either

MR. PARMLEY:
three parts.
justified.

Your Honor, we have broken this into

First of all, the initial stop itself we say wasj
Really, we view the initial stop as more of a

police officer-citizen encounter, rather than a level one
251

stop.

Officer Hall said he approached the Defendant and said

excuse me, sir, can we approach you and talk to you about wha
happened back there on the street?

The Defendant said sure.

Even if it went beyond the police-citizen encounter, the
officer had reasonable suspicion under 77-17-15, and under
Terry vs. Ohio, a peace officer may stop any person in a
public place when he has reasonable suspicion to believe he
has committed, or is in the act of committing, or is
attempting to commit, a public offense.

And may demand his

name, address and an explanation of his actions.
Officer Hall has articulated very well that when he
observed these two, he saw that--the green of money changing
hands, and also saw the stuff that the subject hands something
to the one male standing next to the wall of the Marion.

And

saw that male then with that object in the palm of his hand
reach down and put it into his right pocket.
He immediately recognized that as having all the
appearances of what he observed as a drug transaction.
people meet on the street very briefly.
hands.

Something else changed hands.

male put that into his pocket.

Two

That money changes
And then he saw the one)

He recognized that as what he

believed to be a drug transaction,

I think he articulated

very well and reasonably why he believed that was a drug
transaction.
But he gathered additional facts before he even stopped
26

talked to the Defendant.

He approached Mr. Ballard and J

_ked to him about what had happened.

And Mr. Sallard at

t at time said, well he owed me about--he gave me £if~y cents.
Tiiey asked Mr. Ballard to show them the money.

He pulled

fifty cents out of his left pocket according to Officer Hall.
And Officer Clark wasn't able to articular that, he said he
wasn't in a position he saw which pocket it was.

But Officer

Hall did articulate that, and knew that the object that he was
I
concerned about, what he reasonable believed was the fruit of I
the drug transaction, had been put into Mr. Bauer's right
pocket.
So based upon that and the exchange he observed, he
stopped and talked to the suspect, Mr. Hernandez.
Now, the second part was he was checked for
Identification.
was cooperative.

Asked if he had any weapons.

The Defendant

Started emptying his pockets at that point.

But Officer Hall then sees remaining in the Defendant's pocket]
a bulge.

He sees a cylindrical round shape bulging up there

in the pocket. The Defendant was wearing baggie pants.
apparent that he has got something in his pocket.

It is

The

Defendant denied there is anything else in his pocket, yet
Officer Hall could see there was something remaining in the
pockets.
Not only that, Officer Hall had seen what he interpreted
as a drug transaction.

And in his experience people who are

1
2
3
4

involved with narcotics often carry weapons.

Given that, and

the Defendant's denial there was anything else in his pockets,
Officer Hall reasonably believed that the Defendant may be
armed.

And may pose a threat to the officer's safety, or

5

others.

6

down for weapons, he feels not a gun, but he feels what he

7

immediately recognizes as a film canister.

8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

And then a pat down for weapons.

And during the pat

The pat down leading to that discovery was reasonable anc4
justified under the law under Terry versus Ohio and the Utah
Code 77-7-16, which reads a peace officer who has stopped a
person temporarily for questioning may frisk the person for
dangerous weapons if he reasonably believes he or any other
person is in danger.
Now, that takes us to part three where Officer Hall then
reaches into the suspect's pocket to remove the film canister.
Was that constitutionally permissible?
The main authority on this is a United States Supreme
Court case called Minnesota vs. Dickerson that articulated
what the Court calls the plain feel doctrine.

And in that

case, the Court reasons that if the peace officer lawfully
pats down a suspect's outer clothing and feels an object whose)
contour or mass makes the identity immediately apparent, and
there has been no invasion of the suspect's privacy beyond
that already authorized by the pat down for weapons, and if
the object is contraband, the warrantless seizure is justified)
28

In this case Officer Hall, in patting down the suspect,
mediately recognizes the identity of this object as a film
.lister.

This is something which he has had a lot of

perience with.
x

He knows what a film canister feels like.

beyond that, Officer Hall knows from his experience that

film canisters are very, very often used by people who use
jj narcotics to contain their controlled substance.
||
9

A similar case to the case of Minnesota vs. Dickerson wasj
State vs. Rushing.

This is simply persuasive authority, I

10

suppose.

11

case--which is very, very similar to the case before this

12

Court.

13

transaction may have occurred.

14

recognized what they called a candy container, a lifesaver

15

hold--or candy container, or something like that.

16

removed that.

17

candy containers, plastic baggies, film canisters and other

18

types of containers that are easily concealed in a pockets andj

19

are easily openable for removal of items, that it is

20

immediately apparent in that case as a candy container and

21

knowing that drugs are often stored in such candy containers,

22

combined with the officer's knowledge of suspicious

23

transactions, there was probable cause for the seizure of the

24

item from the suspect's pocket.

25

It is the Supreme Court of Missouri.

And in that

The Officer had reason to believe that the drug
He had done a pat down and

And he

The Court in State vs. Rushing said Lifesaver

Now, it is not always going to be a film canister,
29I

oviously.

Sometimes it is going to be a baggie.

t is going to be a paper bindle.

Sometimes

In just about any case thatj

;ou can imagine where the officer feels something that he
recognizes as a bindle or baggie or a film canister, there
5

could be the argument made that this could possibly be

6

carrying something legitimate.

7

canister could be perfectly lawfully used to carry film.

8

baggie could be perfectly lawful and used to carry--or simply

9

in a person's pocket.

Just as in this case, a film
A

Or something that has the feel of a

10

baggie, and yet be a perfectly lawful item.

11

may be perfectly lawful.

12

officer who is able to identify the item by his touch through

13

the clothing, and who has reason to believe that a drug

14

transaction has occurred, doesn't have probable cause to take

15

that item from the pocket.

16

other things, even though there may be a legitimate

17

explanation for somebody having that item in their pocket.

18

A candy dispenser)

But that doesn't mean that an

He does, coupled with all those

In this case that's exactly what Officer Hall has

19

articulated, that he saw all the indices of a drug transaction)

20

on the street.

21

remaining in the pocket, even when it was readily apparent to

22

Officer Hall there was something there.

23

drug transaction, the Defendant's denial that there was

24

anything else in his pocket, the claim that he had removed

25

everything from his pocket, and then Officer Hall immediately

The Defendant was denying there was anything

So the indices of a

30

recognizing the film canister.

And knowing thac i;: the

hundreds of arrests he does a film canister, S5 percent of the
time I believe he said, he discovered do noc contain film.
But are either empty, contain a residue or a controlled
substance.

That certainly gave him probable cause under the

authority of Minnesota vs. Dickerson to reach into the
Defendant's pocket at that time and remove it.
We believe that the stop, the pat down, and the intrusion
and the removing of the film canister were all lawful under
the constitution of the United States and the State of Utah.
And ask the Court in this case to deny the Defendant's Motion
to suppress.
Thank you.
MR. GRAVIS:

It is our position that the detention

is not based upon reasonable suspicion.

The officer--Officer

Hall went up and asked him if he could talk to him about what
happened.

That may be consensual.

consensual police-citizen action.

That may be a level one
But at the point of time hd

starts doing the frisk, that becomes a level two stop which
requires reasonable suspicion the Defendant is engaged in
criminal activity.
You have heard the testimony of both officer Hall and
Officer Clark as to what they observed.

And there is some

discrepancy as to what they observed, particularly whether Mr.
Bauer passed anything to the Defendant.

I think one of the
31^

1
2
3
4
5
6
7
8
9
10

most telling things there is the description of what they are
looking for.

A transient looking Hispanic male, which there

is a lot of Hispanic males on 25th Street on any given day.
That's what they are looking for.
More importantly when they talk to Mr. Ballard, if they
have a reasonable suspicion a drug transaction had just
occurred, they didn't pat him down.
happened.

They asked him what

He pulled the money out of his pocket.

Hall said well it isn't the same pocket.

Officer

But they didn't go

go pat him down.

11

Officer Hall says people engaged in drug activity,

12

possession or sales, routinely are armed, and therefore that

13

gives him grounds to frisk people who he believes are engaged

14
15
16

in drug transactions.

submit he didn't have reasonable suspicion.

19
20
21
22
23
24
25

So I

If he had had

reasonable suspicion, he would have patted Mr. Ballard down.

17
18

He didn't pat Mr. Ballard down.

He patted Mr. Hernandez down because he was a Hispanic
male.

And whatever a transient looking Hispanic male is, he

decided he was.
More importantly, the other item is the pat down has to
be based upon a reasonable suspicion the Defendant is
presently armed and dangerous and presents a threat to the
officer or to another.

I submit if the officer allowed the

Defendant to reach in his pockets and pull items out of his
pocket, he did not reasonably believe he was armed and
3

dangerous and presented a danger to the Officer or
allowed Mr. Hernandez to reach in his pocket.

So v

.ars. Hq
:.i he saw

the bulge in there, if he was worried it was a weapon--he
wasn't, because he had just--knowing the drug activity there,
because as I say he allowed Mr. Hernandez to rummage through
his pockets looking for identification.

It wasn't a

reasonable suspicion he was armed and dangerous and presented
a danger to the officer or anyone else.
He saw a bulge there.
he patted him down.

He wanted to know what it was, so

He started patting him down and feels a

film canister.
Now, the State has correctly stated Minnesota vs.
Dickerson, which says the object's incriminating character is
immediately apparent.

The question now becomes whether the

film canister's incriminating character is immediately
apparent.
Officer Hall says yeah, a lot of drug people have them,
use them to carry drugs.
they have drugs.

Sometimes they are empty.

Sometimes they have residue.

admits he possesses several film canisters.
illegal to possess.

Sometimes)

Officer Hall

They are not

If they are, it is up to Mr. Hall to say

what agency (inaudible) them.
A film canister is not per se contraband.

The State

in

their memorandum cites the Rushing case, which is out of
Missouri.

I got a copy of the State's brief yesterday
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1
2
3
4

afternoon.

I had an opportunity to read the Rushing case.

In reviewing the case, the facts of the case are
different than this case.

I bel ieve that's one of the

important things we need to consider.

In Rushing, what

5

happened is that a juvenile probation officer is driving down

6

the street, and he was blocked.

7

blocked by a car in front of him, where the Defendant was--th^

8

car was blocking traffic.

9

on the driver's side of the car conversing with the driver.

The traffic was actually

Was not parked.

The Defendant was

10

He looked both ways, looked around to see if anyone was

11

watching.

12

something to the driver, or appeared to hand something to the

13

driver.

14

who put that object in his pocket.

15
16
17
18
19
20
21
22
23
24
25

And then he reached into his back pocket and handecj

The driver handed something back to the Defendant,

In this case we don't have those things.

Plus, this is aj

situation where the Defendant is walking down the street.
Ballard talks to him.
looking around.
forth.

They talk for a minute.

Mr.

There is no

Not the mutual passing of objects back and

And then the probation officer calls the police, the

policeman came, and they found a lifesaver hole container.
This appears to be a minority decision.

Minority in the

other courts that have had an opportunity to brief and
opportunity to review several cases, some of the cases that
were contained in the dissent in the Rushing case,
particularly one Campbell v s . State, which is 864 SW 2nd 223,
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Texas appellate decision, where they specifically held chat a
film canister, feeling a film cannister itself was not--that
was not immediately apparent that that was incriminating
evidence.

And it was not admissible under plain feel.

Another case, Commonwealth vs. Stackfield, it is a
Pennsylvania Supreme Court decision, which the Court said
feeling a zip-lock bag in the Defendant's pocket was not
immediately apparent because it could be--it could contain
drugs or be the remainder of the Defendant's lunch.
I submit another Pennsylvania case, interest of BC, which}
is a 1966 Supreme Court case, where there was a feeling of a
bag in the pants--in the waistband of sweatpants.

In that

case the officer had already seen the bag, seen the Defendant
showing it to a woman.

Saw it contained individual packets,

and saw the zip-lock bag.

(inaudible)

So prior to patting

him down, he had actually seen the item and believed it
contained--based upon his sight, plain view, that it contained)
contraband.
State v s . Cline, which was a Connecticut Supreme Court
case in 1996, the officer felt the pocket, felt a hard rocklike object or plastic, and heard the sound of plastic
crunching as he found it.

He identified it as a rock.

this was again--this was a rock cocaine.

But

But this was a

search incident to the execution of a search warrant in a drug)
house.

And the Defendant was in the house when the search
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warrant was being executed.
And people vs. Champion-THE COURT:
MR. GRAVIS:
5

||

THE COURT:

6

MR. GRAVIS:

In that one did they allow-They allowed it in.

Like I say--

That was under those circumstances?
Under those circumstances.

People vs.

7

Champion, which is a Michigan Supreme Court case in 1996.

8

This is a pill bottle.

9

said you had to look at the totality of the circumstances.

10

The Court allowed it in.

But they

In this case what they said was the officer had seen some)

11

activity involving other persons.

12

talking to the Defendant in the car.

13

saw the officers, got out of the car and started walking away

14

The officers were acquainted with the Defendant who had prior

15

drug and weapons convictions.

16

area.

17

sweatpants.

18

refused to remove his hands from his sweatpants.

19

they found the pill bottle in the crotch area of the

20

sweatpants.

21

And they saw a person
The Defendant, when he

They were in a high drug crime

The Defendant had his hands in the front of his
And the officer told him to remove his hands.

The Defendant had pockets in the sweatpants.

He)

And then

The pill

22

bottle was actually shoved down inside the front of his pants

23

in the crotch area, the groin area.

24

if the pill bottle had been in the pockets, the results may

25

have been different.

The Court went on to say

In the pocket instead of his crotch
361

;« area.

Or if he didn't have any pockets

:hat may have made

2 i

!

!l seme difference.
circumstances.

So they looked at the totality of the entirg
And particularly where the pill bottle was.

And Commonwealth vs. Crowther, which is out of Kentucky.
The officer felt what he thought was a drug bindle, and
described it felt like a small gum ball.

They said well

that's--if it felt like a small gum ball, you can't reach intc)
8

9 II his pocket and pull it out.

10

The Utah Court of Appeals or Supreme Court has not had

11

any cases involving the plain feel.

12

the Utah Court will come down.

13

So we are not sure where

I submit the Rushing case is a minority position based on|

14

the other cases I have been able to find.

15

does not know what was in that film container until he sees

16

it, pulls it out and opens the lid.

17

character is not immediately apparent.

18

has drugs in it, if it is empty, has film in.

19

the film container.

20

film container was.

21

But Officer Kail

So the incriminating
He does not know it
He just feels

And he was even able to identify what the)

And going back to the prior argument, he wasn't afraid

22

that it was a weapon.

He saw the bulge.

Now he testified it

23

could have been a weapon, or could have been something else.

24

But he had allowed the Defendant to put his hands in his

25

pockets.

If he had really believed the Defendant was armed

and dangerous, he never would have allowed the Defendant to
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2
3

put his hands in his pockets to start with.
So we submit that the search is illegal.
seized should be suppressed.

4

THE COURT:

5

MR. GRAVIS:

6

THE COURT:

7
8
9

And the items

Mr. Parmley.
Thank you.
Anything further?

MR. PARMLEY:

Yes, your Honor.

I would like to

respond to a couple of points Mr. Gravis has made.
He has suggested that Rushing is a minority case because

10

of the cases that he has found where the Court has denied the

11

admission of evidence.

12

The Pennsylvania Supreme Court decision of a zip-lock bag.

13

The small gum ball.

14

He talked about the film canister.

The language that he read that I am remembering was he

15

said the zip-lock bag itself.

16

words were exactly, but the film canister per se.

17
18
19
20
21
22
23
24
25

gum ball per se.

And I can't remember what the

I think that's correct.

Or a small

If Norm Hall for

some other reason was having some sort of contact with the
Defendant and patted him down and detected what appeared to be)
a film canister, I don't know that it would have been a proper]
seizure.

But you have to look at all of the circumstances.

You have to look at the totality of the circumstances in
deciding if there is probable cause for further intrusion.
Just as Mr. Gravis has said, the Texas Court, I believe
it was, said that the totality of circumstances becomes
38|

_..;:;ortant.

And than is also what the Court in Sta:e vs.

Rushing said.

They said that the officer had knowledge of th

suspicious transaction.

And that was coupled with his

knowledge of the candy containers commonly used to store
drugs.

And that's why in that case it was allowed.

In the case before this Court, Officer Hall has detailed
numerous concerns about what he had seen taking place on the
street.

He has detailed what happened when he stopped and he

was talking to the suspect.
that's added to this as well.

And then we have another factor
And that's the Defendant's

refusal to remove that item from his pocket when he was
voluntarily taking everything out of his pocket to show
Officer Hall.

In response to Officer Hall's question do you

have any weapons on you or identification, the defendant
starts removing everything from his pockets.
see the bulge.
remove that?

Officer Hall can)

Asked the Defendant what's that?
The Defendant refuses to.

Would you

And denies there is

anything there.
Officer Hall has knowledge of the suspicious
on the street.
his pocket.

transaction

The Defendant's refusal to take that item frod

Officer Hall in doing the pat down recognizes the)

item immediately as a film canister, and knows what they are
typically used for.
Now, at that point he has articulated far more suspicion
than just, well I felt a film canister.

And at that point he
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5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

has articulated probable cause.

Reaches in and removes it.

I hardly know how to respond to the argument that the pat)
down was just because this person is Hispanic.

I think that

when Officer Hall has articulated so many details of this
transaction, that that argument hardly warrants response.
Officer Hall has said that they have got the report of
transient type Hispanic males in the area.

But that isn't

what initiates Officer Hall and Officer Clark believing that
they had just seen a drug transaction.

Officer Hall put into

words very well what he had seen as far as the exchange, the
brief encounter on the street.

The buyer saying well it was

just a matter of my getting fifty cents from him, and reachind
into his left pocket and taking out fifty cents, when Officer
Hall saw very clearly that man, Mr. Ballard, putting whatever
it was he got into his right hand pocket.

All of that is the

reason for his suspicion.
And finally, the argument that he didn't pat Mr. Ballard
down and he trusted the Defendant to allow the Defendant to bej
pulling stuff out of his pockets, therefore Officer Hall
didn't have reasonable suspicion to believe that the Defendant)
might have a weapon or believe that the Defendant may be a
danger to himself or anybody else.

Well, the Officer on the

street walks a real fine line in deciding when he is going to
pat down for weapons and when he is not.

The fact that he

doesn't immediately pat down for a weapon doesn't wipe out
40|

1

c suspicion he already has.
L.

The point: when he :;:ocses to

..- down for weapons is when he can see that bulge, and when

the Defendant refuses to produce it.

And at that p o m e ,

Officer Hall's suspicions are such that he feels he needs to
5
6

pat the suspect down, and does so.
The fact that he didn't do it sooner, or didn't do it to

7

Mr. Ballard, doesn't wipe out the reasonable suspicion that h^

8

may have been--that he may have been gathering throughout the

9

entire transaction.

10

And the point the Defendant refuses to

identify what that bulge is in his pocket, in fact denies
there is anything in there, that's when Officer Hall's

12

suspicion rises to the point that he believes that the

13

Defendant may be armed and may be a danger to himself or

14

others.

15

I think that out on the street it is entirely reasonable

16

and prudent for Officer Hall to conduct the pat down in those

17

circumstances.

18

I have already argued as proper and constitutionally

19

justified, your Honor.

20
21

And what he then discovers subsequent to that,

Thank you.
MR. GRAVIS:

Briefly, your Honor, I would submit the]

22

cases I cited were all cases involving questions about whether]

23

there was a reasonable suspicion.

24
25

And the Courts have got to

pass that question to determine whether or not the plain feel
doctrine would allow it in or not allow it in.
411

least supportive of the officer's conduct in this case is
after he made the initial inquiry of Bauer or Ballard, or
whatever the gentleman's name was, he was obviously giving
some false information that he knew was false, because he had
seen the transaction and had seen a bill or a greenback or
currency transferred.

And that was from a different pocket.

And that Bauer or Ballard was obviously not telling him
accurately what he had observed.
That created additional suspicion it appears in the
officer's mind that caused him then to pursue this further
with Mr. Hernandez.

Mr. Hernandez then, after the officer hacf

articulable suspicion that there was criminal activity, was
approached and asked if he had any weapons.

And I don't

recall if he was asked if he had drugs or identification.

But]

I believe he was asked some further questions besides weapons
And Mr. Hernandez then began to take things out of his pockets)
in the presence of the officer.

And said he had everything

out, when it was obvious that he did not.

There was obviously]

still something in his pocket.
A continuing suspicion then, and a greater suspicion
obviously was developing when he kept saying, when it was
obvious that everything was out of his pocket, that he still
had this bulging container of some sort, or item in his
pocket.

That a pat down revealed to an officer who said that

he had frequently observed canisters such as this being used
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1

by drug dealers from his prior experience for containing the

2

drugs that they are selling.

3

a weapon.

4

And he thought that it might be

The Court believes that it was appropriate then for him

5

to enter into the pocket and seize the item.

6

suspicion had raised to the level where he was justified in

7

confiscating and examining that item.

8

what it appeared to be drugs.

And the

And found it to have

9

The Motion to Suppress this evidence is denied.

10

Court believes that the officer under the totality of the

11

circumstances was justified in the intrusion that he made in

12

this particular case.

13

requirements of Utah law and the constitutions of Utah and thej

14
15
16
17
18
19
20

23
24
25

And that he complied with the

United States in the seizure of the evidence.
So that will be admissible, if otherwise admissible in
the forthcoming case.
MR. PARMLEY:
MR. GRAVIS:

Your Honor, we are set for trial-Set for pre-trial.

THE COURT:

Just a minute.

I am going to recess this case briefly.

We have another little hearing.

21
22

The

(Recess taken.)
MR. GRAVIS:
for pre-trial.

Your Honor, this was also the time set

At this time it is Mr. Hernandez' position it

cannot be resolved.

We are looking for a trial date on the

5th of June a 9:30 in the morning.
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Addendum "C"
Trial and Sentencing Held June 5, 1997

1

INTERPRETER:

2
3
4

THE COURT:

7
8

I just told him he could argue the matter.

11
12
13
14
15

argument, that they waived their right to complain about any
argument I make.
THE COURT:

they could remedy any concerns they had simply by arguing the
issue.

24
25

So I

think they have taken that.
All right.

Anything else?

MR. GRAVIS:
MR. PARMLEY:

No, your Honor.
No, your Honor.

(Recess awaiting the return of the Jury.

19

23

And I believe they did that by taking the position

that there was no burden to prove that is an element.

18

22

Well, that's not entirely how it works

in my opinion, but in this particular case I did concur that

17

21

And he did.

submit when the State passed on the Jury Instructions prior tcj

16

20

And

MR. GRAVIS: For the record, your Honor, I would

9
10

And for the record, the prosecution

objected to the prescription issue raised by the defense.

5
6

Yes.

THE COURT:

All right.

The Court enters the Jury's

verdict against the Defendant. The Defendant has the right to
be sentenced after 24 hours, or generally not less than 3 0
days.

Or he may be sentenced today.
MR. GRAVIS:

What is your desire?

Your Honor, he is prepared to waive

time for sentencing and be sentenced.

He is an illegal alien J

As I have advised him throughout the representation in this
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1

case, that if he is convicted there will be a prison

2

recommendation, which the Court routinely follows.

3

he would be deported.

4

And then

He would just as soon get down to the

prison and get his time over and get out, rather than sit her^

5

for another 3 0 days.

6

THE COURT:

All right.

The record will reflect the4

7

that the Defendant is an illegal alien, and that the

8

Immigration and Naturalization Service should be notified of

9

his status.

10

Would you please stand, Mr. Hernandez?

11

Mr. Hernandez, I understand that you wish to have

12

sentence imposed today, is that correct?

13

INTERPRETER:

14

THE COURT:

15

sentence for a period of time?

16

INTERPRETER:

17
18

THE COURT:

Yes.
You understand we could delay this

No.
All right. Do you have anything that yoi}

wish to say before I impose sentence?

19

INTERPRETER:

Are you going to count the time that T\

20

was in-21

MR. GRAVIS:

22

THE COURT:

23

MR. GRAVIS:

24
25

THE COURT:

I intended to ask for that.
Yes, that will count.
Okay, thank you, your Honor.
Do you have anything else you wish to

say?
63

1

INTERPRETER:

2

THE COURT:

3
4

MR. PARMLEY:

That's all.
The State have any recommendation?
I don't have any input.

Obviously we

don't have any problem with referral to A P & P.

If they are

5

prepared to be sentenced, it looks like the recommendation

6

would be prison, then it is agreeable to us that the Court

7

impose sentence immediately.

8
9

THE COURT:

Well, it is pretty uniform that on an

illegal alien the Adult Probation and Parole Department takes

10

the position that they do not have any right to have such

11

persons under probation because they require permanent

12

addresses and jobs and that sort of thing on any probation ancj.

13

any supervision.

14

the person.

15

right or wrong, that's what they have been taking.

16
17
18
19
20
21
22
23
24
25

Okay.

And they would simply not be able to take

At least that's been their position.

Whether

Anything further before sentence is imposed?
MR. GRAVIS:
THE COURT:

No, your Honor.
All right.

It is the sentence of this

Court, having been convicted of a third degree felony,
possession of cocaine, that you serve an indeterminate term iri
the Utah State Prison of 0 to 5 years.

That the Defendant may

be released to Immigration and Naturalization Services for the)
purpose of deportation if they wish to proceed accordingly.
MR. GRAVIS:

Just to make sure the record is clear,

he gets credit for time served?
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